HONORABLE RICARDO MARTINEZ

UMNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF ANERICA, ot al,,
Plaintif,
WE,
STATEOF WASHINGTON, et dl,,

Defendants

Cage No,: O70-9213

Subproceeding No. 89-3.01
{Shellfish Mininum Bensity)

L CONSENT DECREE AND

SETTLEMENT AGREEMENT
RE MANILACLAMS, NATIVE

JTATTLENECK. CLAMS AND

PACIFIC OYSTERS

The Tribes listed in sestion 1below (*Tribes”™), the Intervenor-Defendant Puget

Hound Shellfish Grawers (Growers™), and the State of Wasldagion, by and through their

unidersigned counsel of record, hersby submit this Consent Decrse and Settlemont Agreement

o thir-Conrt for s approval,

CHOA2T S, Bubprocesdiog 82-3-01 (Shellfish
Dingnanm Dengityd

CONSHERT ITRORER AND SETTLEMENT
ACGRBEMENT RE MANILACLAMS, BATIVE
TITTLENECK CLAMS AND-PACIFIC OYSTERS
Prge ]

FoATE & KATZEN, PLLC
108 &, King Strect, Baile 560
Seatile, Wa B804
03848100
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WHEREAS the Tribes have asserted troaty right claims to take shelifish from tidal
ani sub-tidal lands owned within the case area in Washington State, which claims have
resulted in the following decisions and orders:

L United Statesv. Washingron, 873 F. Supp. 1422 (W.), Wash. 1994).

2, United States v. Washingron, 898 F. Supp. 1453 (W.D. Wash, 1995)
(establishing & Shellfish Implementation Blan - hersinafter the "Shellfish Implementation
Plan™}.

3. Untited States v, Washington, 909 F. Supp. 787 (W.D. Wash. 1993),

4. Unitted States v. Washington, 157 F3d 630 (9th Cir: 1998).

5. A Stipulation And Order Amending Shellfish Implementation Plan, thuted
April 8, 2002) (hereinafier the "Rovised Sheltfish Implementation Plan™);

WHEREAS the Revised Shellfish lmplamentation Plan envisions the development of
“Exhibit A,” & talile of sheltfish density-values for several specics of shelifish, inseveral
-r-f:éion-s_,_ and for multiple time periods, the purpase of which is to implement the “staked or
cultivated” proviso-of thevarious Stevens Treaties {the “Shelifish Proviso™) as further
articulated in the opindons and orders under United Stutes v. Washington,

WHEREAS the purties are currently enpuged in a dispute resolution sub-proceeding
to eatablish-density valnes in Exhibit A for fourspecies of shellfish (ie,, peoduck, pacifie
oysters, manila clams and native litteneck clams); and

WHEREAS the parties hiave reached # sepurate Consent Decree and Settfement to

-address the density values Tor peoduck: and
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WHEREAS previously the parties also have agreed to a Settlement Agreement that
would resolve the Tribes’ claims to taks shellfish on qualifying Growers’ properties held as
of August 28, 1995, subject to the fulfillment of certain contingencies spelled out in section
94 of thut Setflement Agreement (hereinafler “Shellfish Settlement Agreement™); and

WHEREAS the Tribes, the Growers and the Stats.of Washingion are interested in i

resolving any and all disputes between and among them regarding both the appropriate

density valve to be applied under Exhibit A te aquaculture proposals for manila clams, mative ;
littleneck clams and pacific oysters since August 28, 1995 and inte the fature, and the

appropriate allocation of fhe naturd! production of those same specits if's naturdl bed is

determined 16 exist,
Now Thercfore, in the interest and spirit of cooperation, the parties Tevaby enter inde
this Consent Deeres.and Settlement Agroement and agree to the following:
CORSENT DECREE AND SETTLEMENT AGREEMENT

1, TRIBES.

“The Tribes bound by this Consent Decree and Settlement Agreement are the Tulalip,

Stilaguamish, Bank Suattle, Payallup, Bguaxin Island, Makah, Muckleshoot, Upper Skapit,

Nooksack, Nisqually, Skokomish, Port Ganmble 8K laitam, Lower Elwha Klallam, |
Jamestown $'Klallam, and Suquamish Tribes, the Lummi Nation, and the Swinomish Indian
“Tribal Community (enllectively heteinafier *Tri bes™) and dny other tribe that may be added
by agreement or by suhisquent order of this Conrt. The Tribes are pariies to the {following
Ireaties: Treaty of Medicine Creek, Dicember 26, 1854 (10 Stal, 1132); Trenaty of Peint
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Fllot, Tannary 26, 1855.(12 Siat, 927); Treaty of Point No Peint, January 26, 1855 (12 Stat,
933); Treaty with the Makah, Jeruary 31, 1855 (12 Stat. 939) (hercafter “the treaties™),
2. CONTINGENT NATURE OF THIS AGREEMIENT.

“This Consent Decres and Sefilement Agreement is contingenl upon the successiul
fulfilhment of all contingencios stated in Section 9A of the Shellfish Setlement Agreement
between the Tribes, the Growers, the State of Washington and the United States Department
of the Interior regarding thi Tribes' claims of rights totake shellfish from fidelands covered
‘by-that Setflement Agreement. In the event that any contingency stated #n Section 9A of thut
Settlement Agreement £ails to be fulfilled this Consent Devree and Sefflement Agreement
shall benul] and void without further action by the Parties or Order of the Court, In the avent
that this Consent Decree and Setflement Agresment becomes null snd void the parties shall
comply with the existing order regarding thetrial sehedule for this sibprocesding,

“This Consent Decree-and Settlement Agrcement shitll nét be filed with the Court for
approval unless:and ungl all aforementioned contingencies stated in Seetion 9A of the
Stiellfish Seftlement Agreement ave fulfilled, Once dll contingencies stated in Section 9A of
the:Shellfist Settlement Agressment are ﬁdﬁfl@d, mnd the Court has approved this Congent
'D_aﬁ:rec anil Settlement Agroément, this Cousent Decree and Setfiement Agreement shalt
become fingl and binding as of the date of the Court’s approval,

3. DURATION OF THIS AGREEMENT.

The minimum denstties established in sections 6 and 7 of this Consent Decreo and

Setflement Apgreement, angd the other provisions of this Consent Deoree and Setilement

Agreement that pravide for the appicition of those density levelsto new aquacuiture
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activities, shall apply us of" August 28, 1993, and continue from that date forward unti] 25
years from the effective date of this Consent Decree and Settlement Agreement, unless
extended by mutusl-agreement of the partics or by the ferms of this section, At the expiration
ef 25 years this Consent Decrec.and Settlament Agreemenl shall continue in effect unless and
until (a) a party gives at least one year's notice of infent to terminate this Consent Decree and
‘Betttement Agreement with réspect to- one or-more species covered by this Condent Decree
-and Settlement Agreement, and-{b) initintes ligation to establish different minimum
dengities for that or those spacies, In the event that a party gives notive of intent to terminate
‘this Consent Decree and Settlement Agreement; and if no new agreementis reached by the
date zs_peciﬁ'eﬂ iin the notice to terminate, this Consent Decree and Settlemeint Apreement will
continue in force until the Court issues a decision establishing new mindmum densities,. If
litigation is initinted to change the minimum density with respectto-only some:species or
some regians, this Consent Decree and Settiement Agreement shall continye in force and
effect with respect to-all species and all arcas not subject to-the litigation initisted to establish
new minimum densities,

4. NATURAL BED STATUS TO BE DETERMINED BY DENSITY.

"Phe existence of & natural bed of menila clams, native litfleneck clams, or pacitic
oysters, for purposes.of Exhibit A and suction § of the Revised Shellfish Implementaiion
Plan, will be-decided on the basis of whether it moets or exceeds theminimum density
specified in this Consent Decree and Settioment Agreement, without regard to how long it
may take a particolar bed to return to-a minirous density afler harvest, Howover, the

determination of whether unatural bed exists is subject to-whether or not the bed is ot
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sufficient size or has n.sufficient number of shellfish to constitute s natural bed. Whether &
bed of a particular size or vontaining a parlicular guantity of shetlfish is or is not a natural
bed remaivs an oped fssue to bereselved through agreement orby dispuis resoletion on g
beid-by-bed basis.

5. DEFINITION OF AREAS.

In Heu of the geographic areas speecified in Bxhibit A 1o.the Revised Shellfish
Implementation Plan, the following arens, ns defined below, shall control for purposes of this
Consent Decroe and Scttlement Agroemont:

fl. Aren 1 i defined ag all waiers west of ¢ Hne fom Johnson Poim to Devils

Head.
b, Arven 2 s defined a5 all waters south ofthe Tacoma Narrows Bridge to the
Johnson Point/Devils Head line,

e Area3 is defined as all waters of Hood Canal south ot the Hood-Canal Bridge.

€. Ares 4 is:defined as il ramaining waters east of the west end of the Strait of

Fuar de Fues not included within Areas 1, 2 or 3,

6,  MINIMUM DENSITIES POR MANILA CLAMS AND NATIVE
LITTUENECK CLAMS.

For gach yeur during which this Consent Decree and Setllement Agreement is in
effect, the minimum dengity for both muture, marketable manila elams and matire,
marketable native [ittleneck clams i as follows:

1. Tor Area 1, {114 pounds per square fool,

b. For Area 2, 0.10 pounds per square fool,
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N For Area 3, 0.11 pounds per sguare fool.

d.  Tor Ares 4,0.07 pounds per square foot,
While the minirmug density is the same for both manila and native Bttleneck

elams, each species is to be measursd separately,

7. MINIMUM DENSITY FOR PACIFIC OYSTERS.

Forgach yvear during which this Consent Decree and Setdement Agreement is in
effect, the-minimum density for p.ac:iﬂm_ oysters 18 0.33 mature, matketable pacifie oysters per
square foot. This minimmum density applies only in Hood Canal, defined for purposes of this
section 4s the waters south of s Kne from Olele Point to Foulweather BIuff.  [f o Tribe
contends that sustaingble natuesl production of oysters occurs outside of Hoed Cangl, & Tribe
that is party to this Agreeinent may, pursuant to the terms of Seetion 11 below, seek
application of the minimum density set forth in this Seation for those areas.

8, NATURAL PRODUCTION,

Wherea nstoral bed on g Grewer’s property has been established by the axistonce of
a density equal to0.or greater than the minimuwm density specifivd for that species in-sections
4, 5,0 andfere 7-above, the natural production of Thaet bed shall be shared with Tribes
according to the relevant allocstion period as specified below in section 9 or 10, The naturat
praduction to be shared shall be the guantity of themature, marketsble shellfish of the
relevant species detenmined to be present on the bed for purpuses of the measurcment of

density used to-determing the existedce of the naturs] bed.
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9,  ALLOCATION PERIOD FOR MANILA CLAMS AND NATIVE
LITTLENTCK CLAMS.,

The allocation period for manila clams and native littleneck clams is three years, Tn
other words, where a natural bed of monila clams or native littleneck clams exists-on a
Grower’s property, the Tribes will be entitled to sither ane-third of 30% of the natural
production of mature harvestable manila or littleneck clams ench year, or the entire 50% of
the natueal production once every three vears, at the Grower's aption, or such other
equivalent.artangentent s the purties mey-agree, provided that the Tribes shall be permifted
to barvest-manila clams and native littleneck clame within one vear of the initiad
determination flhata nutoral bed exists, unless the parties agree otherwise. The grower shall
elact the allocation arrasigement-within the first year alter the determination that a natural bed
exists and that arrangement shall control futere hnrvest alfoeation and ticing unless the
parties agree otherwise,

1. ALLOCATION PERIOD FOR PACIFIC OYSTERS,

The sllocation period for pacific oysters is four years. In otherwords, where a nutura)
bed of pavific oysters exists on & Grower's proporty, the Tribes” will be entitled to either one-
fourth of 50% of the nataral preduction of mature harvestable pacific. aysters each vear, or
the entire 50% of the natural production onee every four years, 4t the Grower's option, or
sueh other equivalent arrangement as the parties may agree, provided that the Tribes shall be
pemmitted to hatvest pagific vysters within ane vear ef the inilis] determination that a fatural
bed exists, unlesy the purtics agree otherwise, The grower shalt elect the allocation

arrangement within the first-year after the dofenmination that-a natural bed exists and that
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arcangement shall control fiture harvest sllocation and timing unless the parties agree
otherwise,
11, MODIFICATION OF ALLOCATION PERIODS.

The allocation periods established by yections 9 and 10 above, and the amournt of the
naturd] production to be allocated, shall continue in foree forthe term of this Consent Deciee
and Setflement Agreement, unless cither a Grower or a Tribe shows that natural production

has changed porsuant fo section _6.'1 4 of the Revised Shellfish Implementution Plan,

Respectfully submitted this 29" day of June, 2007,

PLAINTIFF INDIAN TRIBES;

By: & PHILLIP B, KATZEN
Phillip E. Katier, WSBA #7835
Cory J, Albright, WSBA # 31493
KANJL & KATZEN, FLLC
1008, King Street, Suite 560
Seattle, WA 98104
Connsel for the Suquamish, Jamestown 8"Klallam, Lower Blwha Klallam,
Port Gamble 82Klaltam, Nisqually, Sauk-Sutattle, Skokomish, Sguaxin Tsland,
and Brillaguvamish Tribes

By ¢/ MASON D. MORISSET
Mason 1. Morisset, WEBA # 273
MORISSET, SCHLOSSER, ot al,
B01 Second Ave., Suite 1115
Seattle, WA 98104
Coungel fortise Tulslip Tribes
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By, s/ LORIE, NIES
L.ori B, Nies, WSBA # 26652
SKOKOMISH INDIAN TRIBE
Northi- B0 Tribal Center Rd.
Bkokomish Nation, WA 98584
Co-Counsel for the Skokomish Intian Nation

By:s/ ALIX FOSTER
Alix Foster, WBBA # 4943
SWINOMISH INDIAN TRIBAL COMMUNITY
PO Box §17
LaConner, WA D8257
Counsel forthe Swinomigh Indian Tribal Commubsity

By, KEVIN.R, LYON
Kevin R, Lyon, WSBA# 13076
SQUAXIN ISLAND LEGAL DEPARTMENT
SE 3711 Old Glympic Hwy.
Bhelton, WA 98584
Co-Counse] for the Squaxin lstand Tribe

By, s/ MICHELLE HANSEN
Michelle Hunser, WSRA# 14051
SUQUAMISH TRIBE LEGAL DEPARTMENT
PO Box 498
Suquamish, WA 98392 N
Co-Counsel Yor the Suquamish Tribe

By: 3/ REGINA E. BOVET
Regina B, Hovet, WSBA # 336354
SAUK-BUIATTLE INDIAN TRIBE
5318 Chiel Brown Lang
Darrington, Wa 98241
Co-Counsel for the Sauk-Suiatile Tribe
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By s/ BAM STILTNER
Sam Stiltmer, WSBA # 7765
LAW OFFICE, PUYALLUP TRIBE
3009 Poriland. Ave.
Tacoma, WA 98404
Cowngel for the Puyallup Trilie

By: ¢/ MARY M. NEIL
Danie] A, Raas, WBA #4870
Harry 1. Johnsen, WSBA # 4955
Mary M. Nefl, WSBA# 34348
RAAS, TOHNSEN & STUEN, B8,
1503 E Steeot
PO Box 5746 _
Bellingham, WA ©8227
Counsel forthe Lummi Indian Nation'

By:y/ BILL TOBIN
Bill Tobin, WSBA #4397
TAWOFFICE OF BILL TOBIN
PO Box 1425
Vashon, WA 98070

.Co-Counsel for the:Nisqually Indian Tribe

By: s/ ALANM CSTAY _
Robest L. Otsea, Jr., WSBA # 9367
Alan T, Stay, WSBA #4569
Richard Reich, WERBA # 8178 _
OFFICE (73,1"’ THE TRIBAL ATTORNEY
39015 172™ Ave., 8.E.
Auvburn, WA 98002
Counsel for the Muckleshoof Tribe

By &/ LAUREN P. RASMUISSEN
Layren F. Rasmussen, WEBA # 33256
GENDPLER & MANN, LLP
1424-4% Ave,, Suité 1015
Senttle, WA 98101

Co-Counsel for the Port Gamble and Jamestown $'allam Indian Tribes
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Marc Simmm WSBA # 11181
John Arum, WEBA #19813
Richerd Betley, WSBA # 9209
Brian Gruber, WSBA #32210
ZHONTZ CHESTNUT, et.al.
2101 Pourth Ave., Suite 1230
Seattle, WA 88121

Cloungel for the Makah Tribe

By: s/ BEDWARD 1, WURTZ
Bdward I, Wurtz, General Counsel, WSBA #2474
NOOKSACK INDIAN TRIBE
5048 Mt. Baker Highway
POBox 157 '
Deming, WA 98244
Counsel for the Nooksack Tribe

By: ¢/ HARQLD CHESNIN
Haroid Chesnin, WSBA #1398
David Hewlking, WSBA # 33370
TUPPBR SKAGIT INDIAN TRIBE
25944 Community Plaza Way
Sedro Woolley, WA 08284
Counsel forthe Upper Skagit Tribe

THEUNITED STATES OF AMERICA., Plaintiff

By: &/ PETER €, MONSON
Peter C, Monson
United States Departinent of Justice
Environmeut and Natural Resources Division
Tndtian Rosourdes Section
1061 Stout Street, 8% Floor
Denver, CO 80294
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THE STATE OF WASHINGTON, Defendant

Rob MeKennu
Attorney CGeneral of Washington

By: s{ MICHAEL 8, GROSSMANN _
Michael 8, Grossmaurm, WEBA #15293
Sendor Counsél

By o JOSHPH V. PANESKO
Jozeph V. Fanesko
Assistant Attorney General, WSBA# 25289

Intervenor-Defendapt PUGET SOUND SHELLFISH GROWERS,

By, __s/ MICHAEL HIMES
Michast Himes, WSBA #109423
Charles C. Sipos, WSBA #32825

Perking Code Lip
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